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New Jersey decisions if officially reported are to be cited from the Official | 5USpension for Making an Untrue Tort—Unauthorized Suit in the | suit is brought and the person 
worts by the official serial numbers of the reports, and not by reporters’ Statement in His Complaint Name of Another Held Action-|who is sued have an interest 
es and numbers); if not officially reported, that fact to be stated and the Voted by Court able—A brought an unsuccess-|which is afforded legal protec- 
sons may then be cited from unofficial reports ful suit’ against B in the name|tion.* The former may suffer in- 
| NITMRBEAS CORPUS—Habeas Cor- | cides it has jurisdiction prin- Sacran ( (CCNS) In] of a corporation of which A be-]| jury in two ways ;the burden of 
ys should be discouraged | cj ki} adiudicata]@ rulin hat has aroused con-| lieved he was president. B later| costs will ordinarily be imposed 
ere the prisoner kas had his mes t he ipport of the iderable attention from lawyers | learned that A had keen presi-|on him if the suit fails, and sec- 
in court even though the | isdiction vho live in glass houses partic-|dent of the corporation at one]}ondly if the court has proper 
iplaint does not charge an The Recorder had iurisdiction | ula! eca of the stinging|time, but that the corporation | jurisdiction the judgment rend- 
ffen especially where peti- | R.S. 2:2061-4 | disser accon it, the | had been legally dissolved more] ered in such suit be binding 
ner may have a review by a him jurisdiction in d r- |; Supreme Court o 1 or-|than five years prior to the in-]on him notwithstanding the fact 
sher court in the ordinary Th yn - | dered ¢ f ) ra year|stitution of the suit. B nowj|that the suit was carried on 
urst il eti- | Of a Los Angeles attorne yn the|brings an action for damages|without his knowledge or con- 
beas Corpus is not a substi- | *: th bei: 1 disorderly und that had made a fal e| ‘asioned by the wrongful pro-| sent.’ The person who is sued is 
for appeal or certiorari 1 gay d n. If me 1 complaint } secution in the name of the cor-]|injured, for he put to the 
PISDICTION — en a court | the ! ler erred ist TI question had] poration. Held, judgment of the]|trouble and expense of defend- 
= : has ein ne U t, the remedy “ ed by he State | d strict court for A reversed. It}ing himself in an action which 
soceeds to judgment, a prin- ti pe Bi I f tutory provi-|is a tort to commence suit in the| was started by some third per- 
e akin to res adjudicata I econd attack that an attorney must not}name of another without his|son without the consent of the 
es to its support. i RS. 2:219-24 which pro- | S€eK to mislead the court authority. London & Lancashire | plaintiff;" he has an interest in 
; _| Wrong held ‘trivial’ |Indemnity Co. of America y.| being free from such vexatious 
ae If the St Ba! id Ju Duner, 135 F. (2d) 895 (C. C. A.|} litigation. It is important to 
. yar Jesse W. Carter in his dis-| 7th, 1943 note that malice is not an essen- 
q . f ent desires to em- It mewhat surprising that] tial element in this tort.’ Thus 
; ; R.S. 2:205-1 ! : eral th the|the tort volved in an unauth-|in the instant case the person 
a nee: ; j 7 Ib f disciplining men “| rized suit has received so little | bringing the suit believed the 
} r e Ba knowingly | ration. In all there are fewer|corporation to be still in exis- 
rt ! ead tate- | tl dozen cases dealing with|tence and therefore thought he 
I é i ey | or Nave | th ibject, and none at all in|had authority as president to 
; 7 —_——— j re De iIntrue¢ I] re ent years. Both the person in|bring suit. However, although 
' . . nts e2 ene ed Ipport h | whose lame the unauthorized |ma 1ece ry to thi 
. I but I ve 0 ¢ tol evidence f it v be ad- 
hy erguer ye Loans to Help Lawyers ect to etitioner,| Bar to Conduct Study of | mitted to increase the measure 
Screen Back From Service =| “hose transaress pyres Work cf Legislature oben omg gh ea sen Bie 
‘ fexas Bar to Set Up Fund For || ne tee ~~ ; | Aet on Governor's Request As h oe - Prego wer gftod - = 
\- Returning Brethren, Later for : : ; iss ay Ba Lawmakers Are Charged _— d; : ne plait tft ameqa lt 
| } e ‘ Aid of Students as . n di with Graft and ne sul may actual) nave a 
j ina ‘ rt t 1c} ‘e conti 3 ood cause of action against the 
; Corruption : 
I CCNS A engeda | defendant The ta ca S 
d will be -| Respond I Mich. (CCNS ee ee 
; ed t} a é ) : affirmance of this old and rather 
. . é ; n ition extended by Governor , ; 
é ! ymmoplaint for e : |}rare tort. For while one of the 
ae ais P Ki to AC he fu ctioning of ndces imposed liability on the 
f a i : cn ne nhamee lithe Micl i Legislature, cur- | seas ae sae oo at : es weit 
rc 19-16 rd to al ; ier husband being probed by Circuit | etetaggner = preapemceraiy fog ce 
ntoleayici5eh M T. Bell he knev the as | Judge Leland W. Carr’s one-man | 10% Tetusing to accept tne “owe! 
A 7m State | } d. The Dati ecsnd ts as tenn saat Court : finding of fact tha he 
sp B | cl é n question] py the State Bar Michiea | defendant was without know- 
A R — tate hen a , cigs ledge that he lacked authority; 
: ' h { ich the Although the negotiatior lis colleagues, though admitting 
f I f ed se twe en the Governo! and the thev would have arrived at a dif- 
re ey kne he rea SG HY Bienen une rand erent finding if the evidence 
t . ntribution ‘ nd é named. He 4 ~ a ee gir seen jad been presented to them, ac- 
a Under a Handicap the State Bar charged, |. ae eaiake by bana oe aimed cepted that conclusion of fact : 
irnin s unde a ndi- | of the ed 1 and that the | ~*~ Proate, ois my Gunes wel’ lt earthed this old tort, the un- 
m t 1 that whl the “yy ¢n Precume here € C t bes de- ei a authorized suit, as a ba for ll- 
WYER denounces one vw th ir practi , Afte r the caciienl ed o ! and con-, Why Bar Asked to Help ability. 
- ws a d horrible tasks to which il eek . “| In announcing that ' + 
—_ : stomed, | leged had agreed t ynduct " 
RO mn d diust slov to | Wasn’t Sure of It G Kel iid 
“ww YOR ist yf number , ‘ Student The attorney. told a State Bar | I Levislature’s 
9% a C die t 1S sae t ; ~ | hea and of the 1 
t i y legislative o1 tomatically restore the dis-|ed ¥ n a eitne! oa d x the grea 
' t eg 7 , _ t f lien- | Wome yived It at any rat ; 
TORN ss : a ne . y 3 ¢ eigen gp : ’ 4 tid é ‘: ay nnd 1} ¢ elieved had € . ard eae 5 
c vo : the : i ied ‘ tud +} Tex: d eithe ried ” pl 
la 0 per ' ine . Th ; n cay fund shoula|his. | | _ yin li ' 
t, N.Y r s of a court tablished in a substanti TI é dence pate Header sea: “> | 
“0738 t as broad for loans where needed ntent Se ee | 
: or e! nent anc t | 
fs : : hes ; , arn ; ; fit State Bar é 
a ¢ ] ers 1d lat . ‘ : a 
on Pe i a I qaea Dj . 
ffens , ; ‘theless, | compel a determinin gan 
vetit ¢ a ’ e Si eC r- | No Preconceived Ideas .% 5 
high I nes ffer ) ed | He further stated th idy 
H C k ble sub- | Not the n yeing undertake yen- 
ES. Oe deceived or damaged a de-| mindedl ith no preconceived 
4 € the ar Ten to . rees the Stat }1aea »! ASIDUIt I : ulti- | 1 
.82-13b denies .d e used solely|Bar. M g circumstances | plicity of suggestions for improv- | ..1"inf : : 
nprisone d by vir-|for loans to 1 students. And | * : a lit le tive procedures and ; a y m 
Pant iy ey “ t regard. we must re ore | C tes ibn ii establishing safeguards, such as > 29 ' 
PAN ent nee if the Re- nine that as admission requlre- | . we we - hange to a onechamber Legis- St ‘ 5S 
dement nent t the professi are |} New Jersey State Bar Ass'n. | lature, and designation of a mas- | : 
mee dg- d, ls rs have to Annual Meeting ter committee to weed out un-| 
dome ha uke < able to ‘worthwhile’ June 2 and 3 desirable legislation, including | 
sh epson is t | students ith small resources|| Claridge Hotel, Atlantic City || so-called “sandbag” bills, which | f 
I rderlin cases, the | funds meet the cost imposed Guest Speaker the grand jury contends are in- | ’ th are 2 
d against col-|b dditional educational re- Gov. Walter E. Edge troduced to invite payment of} _ pl ate —_——— 
a irt de- | quisites.” | bribes (Continued on Page 7, col. }) 
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Lessee shall guarantee the rent- 
due hereunder.” Paragraph 


here, the purpose and intent 


als plainly directly to forfeiture 


19 provided “The terms, coven-|jin the event of the bankruptcy 
ants, conditions and agreements | of the named lessee. certainly 
herein contained shall be bind-| strained construction should n 


ing upon the parties hereto and 
their respective and 
assigns.” 


On December 1, 


be attempted to enc 
feiture 
Appellant further contend 


bankruptcy 


successors 


1942 Loeb as- 


sla 
Cidlst 







































signed the lease to Clere Chemi- |runs with the land und 
cal Corporation. The assignment | Jersey law. RS. 46 . 9 
a r? f the reve! 
: same hts as le 
ys . | or id mnve ¢ 
SAVE with LEGAL | lessee: paso sas Gt 
oe and | in f iC 
PROFIT (ppc 
MORTGAGE pagpnee 
FUNDS a saan 
AVAILABLE estate v 
ATTRACTIVE th 
RATES ha the f 
: =e I d rh 
MOHAWK | : 
: rights is s he le 
SAVINGS The New J S 
AND LOAN ASSOCIATION | [no appli 
NATIONAL NEWARK BLDG. —| | !esso ' 
_14 Commerte St. Newark, N. J. , ere rigiat 
* BUY YOUR WAR BONDS «| |). 
AND STAMPS AT THE “MOHAWK” Loeb 
Affiz 


| 
r | 


DIGESTS OF RECENT | 2» “subiect nevertheless 10 th 
rents, covenants, conditions ard | 
OPINIONS provisions therein also mention- 
(Continued from page 1) ed.” The company was subse- 
quently adjudicated a t k 
LEASES — Provision in lease for|}On August 10, 1943 the le 
forfeiture in the event of the| served a notice ) Cler 
bankruptcy of the lessee, held | assignee of the lesser ec 
not to run with the land. in the lease“ exercisi! t I 
—Bankruptcy of lessee’s assignee | ‘10n to terminate the e be- 
held no ground for forfeiture | cause of the bankrupté i e- 
where lease gave option to|ceiver in bank 
terminate on bankruptcy of | position that the 
named lessee only. Clere did 1 rie 
Digested from an opinion by there e, that t 
McLaughlin, C. J.,.rendered May | P@rt of the bank: 
1, 1944. U. S. Circuit Court of Ap- | P° it 
peals, Third Circuit. In the mat- Referes Bank A 
ter of Clere Chemical Corpora- |@™der T. S 
tio Bankrupt. For appellant U S. D ct « 
Willian Flanagan, Israel Greene | The esso ‘ 
of counsel. For appellee: William The le 
Harris, George Furst of counsel. | Virtue [ pal , 
Appellant leased certain prop lease, the bankru 
erty to one Frederick D. Loeb b\ sAUSE 
a written lease dated November |@ble to the ft 
24, 1941. The first paragraph | cul! 
1amed the parties and st}ted as | vides for forfeiturs 
to Loeb “hereinafter called the|ruptcy of the “Le 
Lessee”. Paragraph 8 provided|throughout the I 
“If the Lessee shall be adjudi-| designated a I A 
cated a bankrupt the les or|the assignment . 
should have the option to term-| Subject to the enal 
inate the lease Paragraph 10] does not assume the Eve 
provided “The Lessee shall have | notice after the bankrupt ec- 
the right to assign this lease to | ognizes Loeb as the Leé 
any corporation formed by him, The Bankruptcy © 
provided, however, that in the| Equity Forum and hence dis- 
event of such assignment, the | courage forfeiture Wherea 
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WORKMEN’S COMPENSATION 
— COUNSEL FEES — Bureau 
cannot award costs or counsel 
fee unless there a money 
judgment to support it. 


is 


—Legislature has not provided 

| for counsel fees for services 
rendered in opposing a rule to 
open a judgment in a Com- 
pensation case. 

Digested ) 
Bodi J ered M 2, 1944 
N T ~ 4 Ye r y B . 
B In d Hartford A 
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| TI b i € judg- 
n istlty e allowance 
The dismissa a lle is a 
S ind a 
d é T f yensated 
j Si 
idgn 


rAX FORECLOSURES — COUN- 


SEL FEES — A lessor for 99 
vears, the lease being renew- 
able forever and subject to 
termination upon violation of 
covenants therein contained 
is an owner whose interest ap- 
pears of record within the 


meaning of R.S. 54:5-96, and is 


not liable for counsel fees un- 
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€ ble by e lessee, | Tru were advised th Several of 
d assigns, for a like | Trust Comp did n quest 
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TI it i - = d 
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d. Lik F i é end 
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a ecaus é x S- ) 
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Have I uS¢é Se 
I he court’s con h dina M. I 
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¢ yunsel fee. and it sea hi pr S J find 
fees are limited to $10 does so, he is not liab ge’s 
resulting from erro F 
. . me 
TRUSTS — A trustee can safely 
‘iding th c 
rely on counsel upon legal I ecid “ ‘ 
. . . . meé tT Iss 1 ne Ss 
questions which arise in man- |*~ , ec . 
itrustees f owed the 
agement of the trust so long as |‘? OWES 
they are within his powers. eir counsel. Due " 1 
Digested from an opinion by | *#%) Cann ees au 
. ‘ S nder a mistake tr 
Bigelow, V. C.. rendered May 10 : é ‘ : 
1944. In Chancer f New Jer- . ee . 
er I the ma U2 tae ) oitea neve A 1 
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MILITARY BULLETIN 


7 NEW JERSEY STATE BAR ASSOCIATION 
F ,OUR MEMBERS IN MILITARY SERVICE: 


several of you have sent in very helpful letters in 
I ested question 






































response 
naire. We are 
u have to do and apprec- 


























































































































DIGESTS OF RECENT 
OPINIONS 


(Continued from page 2) 





WORKMEN’S COMPENSATION 
—COUNSEL FEES—The Com- 
mon Pleas may not award a 















Nove. 
E Will you share your ci 9f the proposed new Constitution counsel fee for services rend- 
ier Jersey people you meet? To date no arrangements ered in successfully opposing 
made to send copies to the almost 450,000 in military an application for a writ of 
) you will have to be good Samaritans. There are some Certiorari in a compensation 
ig developments in the offing which we shall relate to case. 
time to time. It begins to look as if things are not quite Digested from an opinion by 
seem Bodine, J., rendered May 12, 1944. 
4 yements for the ar eeting being made. The N. J. Sup. Ct. Swift vs. Von 
as spun along as ays does when one is busy Volkum. For prosecutor: Ed- 
Pe SS me f vou n ») the meeting. That would wards, Smith & Dawson, George 
happy. Will sé é ‘mal notice to you also Echelman. For defendant: David 
2 sa le te which has given us a -kle Roskein, John A. Laird. 
r Ge the Arn Sir This is a Workmen’s Compen- 
My husband was induced 8teen months sation case. Defendant recovered 
g 1d I ain ed S vas gone. Pleas judgment in the Bureau. The 
ne n peme 4 months old baby and Common Pleas affirmed. The 
mv oO . ID » buy for i employer then applied to a single 
keen S 1 thes. I am ap voman and every- justice for certiorari. This was 
th ive 9 Bot les on arents are v¢ ld denied. The application was re- 
I cant expect anything em. as ’ mother has newed before the court and like- 
d 13tee d nd she won vise denied. Employee’s counsel 
Do I ge more than la soing to get hen sought and received a coun- 
end me a letter and , isband made el fee in the Pleas for the ser- 
! wife 1d cl id ise send mea fes vices rendered in resisting the 
I I e president an application for certiorarl. 
ans d if I € yu I will ; R. S. 34:15-67 provides that 
Sam about you and him = ]y ithe Pleas may allow a counsel 
M. I ¢ 1 yand fee where its judgment “is re- 
te j e pian ing |viewed by the Supreme Court by 
fing d him é From I ertiorari’ t the party pre- 
e’s da ( ailing on the certiorari.’”’ The 
; r ) sot S C |fees are » counsel prevailing 
eo , tl certior nd not to one 
mit then thease + " succeeds in opposing the 
ssuance of the writ 
LEGISLATIVELY SPEAKING Before the writ issues there 
e has gon ne and will an be no review. Since there is 
s. We did it Ass ) 10 review there is no basis in 
é it] actice of | the statute for an allowance. The 
rm get s r bu change, if a1 must be made by 
A 1 é ¢ 9 | the Legislature 
ae eee eee 
would be d ' 1 - | Reversed with cost 
ed practice, as lawyer: . | NEGLIGENCE—As a general rule 
stakes of lavmen than in doing ess expel e work | 4 Passenger need not concern 
aoe bu his is not very public spirited thinking himself with the operation of 
THE COUNTY AND LOCAL ASSOCIATIONS | the autemobile nor issue warn- 
tiring Preside Bergen County Bar Associatio: ings and directions to the 
Ford s the g h t the Quarterly Lunch- driver. 
Ass He ented with an en-| Digested from an opinion bj 
ition expressi ecia he members of | Wells, J., rendered May 15, 1944 
his tanding k whil P} it IN. J. Ct. of Errors and Appeals 
sex County Bar Asso I al President. Mat- | FalicKi, et als Camden Bever- 
ko. Joh linea s the new Secretary age Co. For defendant-appellant: 
h Hudson Ass held its 29th Annual Dinner Starr, Summerill and _ Lloyd, 
Comm Pleas Judge Paul J. Duffy as the guest of | Samuel P. Orlando; Frank T. 
Lloyd, Jr., of counsel. For plain- 
tiffs-appellees: Edward J. Ing- 
C ied o1 ge 4. col. 4 esby and William F. Quinlan (‘of 
the Pennsylvania Bar). 
| This is an appeal from a judg- 
(/ | mer entered in the Supreme 
the appellee, 
| against the 
A LEGAL | 
(ff € su Ol 1 
appelian 
ed and oper- 
s *ki. Appelle 
d four othe ere passenge 
Wi e Lack cay. Conflicting 
ve ! f accident ere 
=i given by appellant and Lacki and 
heir witne At e conc on 
TRUST FUNDS IN NEW JERSEY cage age tage ge 
red 1€ ha the 
‘arteret Savings and Loan Association provides ld « der e negligence 
1 safe and profitable investment for trust funds ippé d Lacki but tha 
m New Jersey. Why not investigate this offer ithere wa » evidence and no 
{a sound investment and attractive dividend! lbasis for a determination of 
lc ntrib 1egligence on the 
R EDP urrent Rate ¢ Accounts Insured | pe yf the passengers. The jury 
{ Dividend 3% Up to $5,000 |found in favor of Lacki and al 
‘sets Over j Sve passengers. All the judg- 
‘9 Million Dollars ¢ 15,000 Members aggre on See er ee 
n favor of appellee. The only 
question involved is whether the 
court erred in removing the 
' CARTERET SAVINGS question of appellee’s contribu- 
JERSE? Pe AND LOAN ASSOCIATION tory negligence from the jury. 
‘3 =~ The test is clear. If there was 
pene “al eRe r no evidence from which negli- 
866 Broad Street * Ne-vark 2, N. J. gence might reasonably be in- 
“New Jersey’s Largest Insured Association” Served. there wes no case for! 














the jury. 


This court has said that “in 
the absence of any relationship 
which gives a’ passenger control 
over the driver of a car there is 
no obligation_on a passenger, if 
and when he sees danger, to 
command the driver to stop or 
to hurry.” The passenger is 
bound to exercise such care for 
his own safety as the situation 
requires. In the absence of facts 
or circumstances to the con- 
trary, a passenger need not 
anticipate that the driver will 
enter a sphere of danger or omit 
to exercise proper care. There 
were no special facts in this case. 


Further the jury here ex- 
onerated Lacki of contributory 
negligence. No case has _ been 
cited wherein a passenger has 
been found guilty of contribu- 
tory negligence and the driver 


exonerated. 
Affirmed. 

CRIMES — CONSTITUTIONAL 
LAW — Habitual Criminal Act 
held constitutional. 

HABEAS CORPUS — While ha- 
beas corpus may not be used 
in lieu of a writ of error, it is 
permissable for an attack up- 





on the constitutionality of the 
statute under which petition- 


er was convicted and _ sent- 
enced. 
Digested from an opinion by 


Porter, J., rendered May 9, 1944. 
N .J. Supreme Court. In the 
matter the application of 
Paulo Caruso for writ of Habeas 
Corpus. For petitioner: Peter P. 
Walsh, Jr. For the State: John J. 
lin, Prosecutor of the Pleas; 
Willi B. Mehler, Assistant 
Prosecutor, of Counsel. 
Petitioner was indicted by the 
Bergen County Grand Jury, at 
the Decernber, 1941 term on two 


f 
ol 


charged he had been convicted 
of three separate high misde- 
meanors previously and that he 
was an habitual criminal. The 
second count set out each con- 
viction in detail. He was tried, 
found guilty on both counts on 
February 24, 1942, and sentenced 
to life imprisonment. 

It also appears that he had 
been indicted on another offense 
at the September 1941 term, 
tried and found guilty on Janu- 
ary 5, 1942, and sentenced to life 
imprisonment on January 16, 


1942. This indictment did not 
charge multiple offenses. 
No writs of error were sued 


out to test the legality of either 

conviction. It is well settled that | 
a writ of habeas corpus may not 

be used to review the legality of 

a conviction in lieu of a writ of 

error. Hence the attacks on the 

legality of the proceedings will 

not be considered. 

However, petitioner contends 
that the Habitual Criminal Act 
is unconstitutional. If that is so 
the trial court was without juris- 
diction and this attack may be 
made in habeas corpus proceed- 
ings. 

The is that 
statute both the 
and federal constitutions because 
it deprives him of liberty with- 


the 
state 


argument 
violates 


out being informed of the na- 
ture and cause of the accusa- 
tion and that it violates the 
right of the due process. The 
court does not see how the stat- 
ute, or the second conviction, 


violates any of prosecutor’s con- 


stitutional rights. While the act 
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trict of Columbia Bar Association 
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Public interest in the trial is 
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an essential right of the accused 
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cases of the kind cannot be 
doubted. 


Five of 146 Heirs Die While 


Waiting Share of Fortune 


St. Louis, Mo. (CCNS) Six 
years after the death of the late 
Hazlett Kyle Campbell the trus- 
tees of his $1,900,000 estate are 
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perty to 146 heirs, but they'll 
have to go to court again before 
they can pay out the money. 

Campbell died in 1938. By 1941 
it was determined who the heirs 
at law were and an order to 
make partial distribution was 
entered. This order was appeal- 
ed, however, and when at last 
the State Supreme Court affirm- 
ed it and trustees got ready to 
distribute they found five of the 
heirs had died and it had be- 
come necessary to ascertain who 
takes in their places. 

Further complications grow out 
of the fact that some of the 
heirs live in England, Ireland, 
Canada and Australia. Mean- 
while a dispute has arisen among 
the lawyers as to the division of 
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picture with an estate tax claim 
amounting to $582,000, which 
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